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Abstract

The bank ju‘alah contract occupies a prominent position in the interest-
free banking system due to its flexibility in financing and service
provision. Nevertheless, its implementation through three common
practices—namely, the collection of advance payments, the charging of
differentials based on the time value of money, and the imposition of
fixed-percentage late payment penalties—raises significant challenges in
light of the principles of Imamiya jurisprudence and the objectives of the
Law for Usury-Free Banking Operations (approved on 30 August 1983,
as subsequently amended). This situation has led to the emergence of
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concerns regarding the usurious nature of ju‘alah contracts. Using a
descriptive-analytical method and drawing upon authoritative jurisprudential
and legal sources, statutory regulations, and sample contractual forms,
this study critically evaluates the foundations and implications of these
practices. The findings indicate that collecting advance payments prior to
the completion of the contracted act grants ownership rights to the agent
before the realization of the intended result, thereby transforming the
arrangement into a loan conditioned upon profit. The differential arising
from the distinction between cash and deferred repayment, when based
solely on the passage of time, bears a complete resemblance to riba al-
nasi’‘ah (deferred usury). Furthermore, late payment penalties, by
disregarding the extent of actual damages and being credited to the bank’s
income account, effectively function as bank interest. The study concludes
by emphasizing the necessity of revising relevant regulations, particularly
Article 70 of the Executive Regulation of Chapter Three of the Law for
Usury-Free Banking Operations (Banking Facilities Regulation), approved
on 5 January 1984. It also advocates designing contracts based on ujrat
al-mithl (reasonable compensation for services rendered) and restricting
late payment penalties to judicial determinations or allocations for public-
benefit purposes. Such reforms would facilitate the elimination of usury-
related concerns, preserve the jurisprudential legitimacy of banking
practices, and strengthen public confidence in interest-free banking.

Keywords
Advance Payment; Differential; Late Payment Penalty; Bank Ju‘alah;
Interest-Free Banking.
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Abstract

The activities of polluting industries, in most cases, not only fail to
contribute to the development and advancement of host communities but
also impose substantial social and environmental burdens upon them.
Therefore, this study employs a descriptive-analytical approach to
evaluate the legitimacy of enacting legal regulations that require the
allocation of a portion of the revenues of polluting industries to host
communities. The findings indicate that, in general, obligating industries
to allocate expenditures in three areas—compensation for damages, risk
prevention and mitigation, and social development—can be regarded as
legitimate. Jurisprudential principles such as the No Harm Rule (Qa'idat
La Darar) and the principle of al-Daman bi al-Kharaj (liability
accompanies benefit) support the obligation to spend on damage
compensation, while the No Harm Rule also supports expenditures aimed
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at risk prevention and reduction. With regard to expenditures directed
toward the social development of host communities, the principle of
justice and fairness may be considered a sound basis for such obligations.
Despite the legitimacy of legally requiring polluting industries to incur
these expenditures, existing laws lack the necessary comprehensiveness
and coherence and cover only certain specific industries. Furthermore, no
transparent and binding mechanism has been established for allocating
the collected funds to damage compensation, prevention measures, and
social development. Accordingly, this study emphasizes the necessity of
enacting a comprehensive and integrated legal framework to regulate the
responsibilities of polluting industries and to ensure the purposeful
allocation of resources.

Keywords
Polluting Industries; Damage Compensation; Prevention Costs; Social

Development Costs.
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Abstract

One of the well-established jurisprudential and legal principles is the
textual rule, “The burden of proof is upon the claimant, and the oath is
upon the one who denies” (al-bayyinah ‘ala al-mudda‘i wa al-yamin ‘ala
man ankara), which constitutes a fundamental criterion in Islamic
adjudication. Nevertheless, certain cases in Islamic jurisprudence qualify
this rule. One such case concerns the defendant’s refusal (nukul) to take or
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return the oath. Using library-based data collection and a descriptive-
analytical approach, this article examines the jurisprudential propositions
and the opinions of both Sunni and Shi‘i jurists regarding the
permissibility or impermissibility of rendering judgment solely on the
basis of the defendant’s refusal to take the oath. The study arrives at a
novel conclusion concerning the acceptance of the claimant’s assertion
without evidence or oath in such circumstances. In Islamic jurisprudence,
two principal views exist regarding the defendant’s refusal to return the
oath. First, some jurists, including Shaykh al-Saduq and Shaykh al-Mufid,
permit judgment solely on the basis of the defendant’s refusal. According
to this view, when the defendant refuses to swear, the judge may rule in
favor of the claimant, and numerous arguments have been advanced in
support of this position. Second, the majority of Imamiyya jurists
maintain that the oath must be referred back to the claimant. According to
this view, the defendant’s refusal alone is insufficient for issuing a
judgment; rather, the oath must first be offered to the claimant, and only
if the claimant swears the oath may the claim be accepted. This position is
consistent with Article 1328 of the Iranian Civil Code and Article 274 of
the Iranian Code of Civil Procedure. It also enjoys support among certain
Sunni legal schools. The implication of the first view is that the claimant’s
assertion may be accepted without the presentation of evidence or an oath
if the defendant refuses both to take the oath and to return it to the
claimant. According to this opinion, the general rule concerning
evidentiary proof is qualified by the defendant’s refusal, such that the
claimant’s statement may be accepted without evidence or oath in this
specific circumstance.

Keywords
Refusal to Take an Oath (Nukul); Defendant’s Refusal; Return of the Oath;
Refusal to Swear.
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Compensation for Damages Sustained by a Negligent Victim in
Traffic Accidents: A Jurisprudential and Legal Analysis*
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Abstract

Personal injuries and property losses resulting from traffic accidents
encompass a wide range of damages. In addition to compensation by the
tortfeasor or insurance providers, there are circumstances such as the
absence or expiration of an insurance policy, the escape or non-
identification of the person responsible for the accident, the absence of
driver fault, or the occurrence of force majeure events, in which
compensation for victims cannot be disregarded due to social necessities.
Expanding governmental responsibility through assigning liability to the
public treasury (Bayt al-Mal), or imposing responsibility on insurance
companies and the Traffic Accident Compensation Fund, represents one
of the contemporary approaches to the development of civil liability. Legal
regulations have likewise sought to support victims, to the extent that even
a negligent victim remains entitled to compensation unless the damage
was intentionally self-inflicted. Although a maximalist approach to victim
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compensation has not been explicitly articulated in Islamic jurisprudence
or in regulations derived directly from it, and although fault has
sometimes been regarded as a ground for exempting liability, other legal
provisions, in response to social needs, have endorsed compensation for
victims even where negligence is present. This study argues that the scope
of compensation may be expanded through extending the jurisprudential
principle concerning the sanctity of a Muslim’s blood to include the
sanctity of property, avoiding restriction to the specific cases mentioned in
narrations, limiting the rule of voluntary assumption of risk (Qa'idat al-
Igdam) to intentional conduct, and drawing upon principles governing
financial obligations and governmental authority. Such an approach
would facilitate broader and more comprehensive compensation for

victims’ losses.

Keywords
Civil Liability; Rule of Voluntary Assumption of Risk (Qa'idat al-Igdam);
Victim Losses; Compensation for Damages; Insurance Liability.
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A Critical Examination of the Binding Nature of Sale:
An Explanation of Muhaqqiq Ardabili’s View"
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1. Department of Figh and Foundations of Islamic Law, Faculty of Theology,
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3. Department of Figh and Foundations of Islamic Law, Faculty of Theology,
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Abstract

The binding nature of sale (luzum al-bay‘) is one of the fundamental
issues in the jurisprudence of transactions and plays a significant role in
regulating legal and economic relations. Two principal viewpoints have
been advanced within Imamiyya jurisprudence regarding this issue. The
first view, advocated by Muhaqqiq Ardabili, holds that the original rule is
the non-binding nature of a sale contract. According to this perspective,
the transfer of ownership is not inherently linked to the binding character

* This article is derived from a doctoral dissertation entitled “Moqaddas Ardabili’s Non-Majority
Opinions on Sale (Bay*) and Options (Khiyarat) in Majma‘ al-Fa’idah wa al-Burhan: An Analysis
of Their Foundations and Evidences”, completed at Ferdowsi University of Mashhad, Mashhad,
Iran, under the supervision of Mohammad Tagi Qabouli Dorafshan and with the consultation of
Mohammad Taqi Fakhlai.
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of the contract; rather, binding force is established only when supported
by a specific legal or rational proof. One of the most important
jurisprudential foundations of this view is reliance on the presumption of
non-bindingness in contracts and the distinction between the realization
of ownership and the binding nature of the contract. In other words, the
mere occurrence of a sale and transfer of ownership does not, by itself,
necessitate the binding character of the contract; instead, binding force
requires a specific legal or rational justification. Drawing upon examples
such as mu‘atat (informal exchange-based sale) and prevailing rational
practices in commercial dealings, Muhaqqiq Ardabili argues that contracts
are, by default, revocable and do not entail permanent commitment unless
a valid proof establishes otherwise. In contrast, the dominant view among
Imamiyya jurists emphasizes the intrinsic binding nature of a sale contract
and maintains that a sale becomes binding upon its conclusion, except in
cases where recognized options (khiyarat) permit rescission. This position
is grounded in Qur’anic verses, narrations from the Infallibles, and the
legal maxim “People have authority over their property” (al-nas
musallatun ‘ala amwalihim), and it enjoys broader acceptance in
Imamiyya jurisprudence. Using a descriptive-analytical method, this study
examines both viewpoints and demonstrates that although the dominant
opinion plays an important role in ensuring transactional certainty,
Muhaqqiq Ardabili’s perspective, due to its reliance on rational
foundations and greater flexibility, possesses a stronger capacity to adapt
to the conditions and requirements of transactions in contemporary life.

Keywords
Binding Nature of Sale; Principle of Bindingness; Muhaqqiq Ardabili’s
View; Non-Binding Nature of Sale; Revocability.
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Abstract

Studying the history of jurisprudence (figh) as a dynamic and constantly
evolving discipline is unavoidable, as no understanding remains immune
to the transformative effects of time and historical developments.
Therefore, a comprehensive and profound understanding of figh is
incomplete without considering its developmental trajectory, fundamental
transformations, and historical challenges. Among the different periods in
the history of Islamic jurisprudence, the era between Shaykh Tusi and Ibn
Idris Hilli holds particular significance and has attracted considerable
attention from historians and jurists. Many scholars have characterized
this period as one of stagnation and scientific decline, and some have even
described the scholars of this era as mere imitators of their predecessors.
The present study, adopting a library-based approach and employing a
descriptive-critical method, critically examines this claim that jurisprudence
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experienced intellectual stagnation during this period and that jurists
lacked the capacity for independent reasoning and innovation. Furthermore,
this study investigates the consequences of this assumption, the possible
factors contributing to the alleged stagnation, and the manifestations and
instances of imitation during that era. The primary aim of this research is
to present a rational interpretation consistent with historical evidence and
indications, in order to achieve a more comprehensive and accurate
understanding of the state of jurisprudence in that historical period.

Keywords
Imitation Period; Periodization of Figh; Era of Stagnation; Imitation of
Shaykh Tusi.
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2 Abstract

Media jurisprudence regulates media performance by determining its
legal rulings. These rulings are derived from scriptural, transmitted, and
rational evidences, and they guide media orientation in both policy-
making and operational practice. Qur’anic verses and prophetic traditions
are regarded as primary sources for juristic inference. Rational reasoning
(‘aqgl) also serves as a guiding tool in cases where no explicit textual
evidence exists, helping to clarify legal rulings. In media jurisprudence,
various rational foundations can be employed to derive rulings related to
media activities. This study, conducted using a descriptive-analytical
method and based on library resources and relevant software tools, seeks
to explain and analyze rational principles relevant to the media domain
and the rulings derived from them. The findings indicate that multiple
rational principles can be used to develop media jurisprudence in different
areas. Based on the rational principle of justice, it is necessary to ensure
balance in information dissemination, respect audience rights, and avoid
discrimination or unfair bias. Based on the principle of avoiding probable
harm, it is necessary to enable informed audience choice, critical content

* Rahbar, M. (2026). Rational foundations of media jurisprudence. Figh, 33(1), 165-194.
https://doi.org/10.22081/jf.2026.72270.2951

[ Article Type: Research; Publisher: Islamic Sciences and Culture Academy
[=] Received: 2025/07/23 e Revised: 2026/01/19 o Accepted: 2026/02/01 #Online Publication: 2026/03/29

© 2026
authors retain the copyright and full publishing rights

www.jf.isca.ac.ir


https://orcid.org/0009-0005-2238-3924

analysis, reduction of misinformation and rumors, and preservation of
public trust. Based on the rational principle of contradiction, it is
necessary to avoid contradictory news that leads to confusion in audience
understanding. According to the principle of “prohibition as a precursor to
prohibition,” preventive measures are required to control and guide media
messages toward their proper direction, thereby preserving media
credibility. According to the principle of “obligation as a precursor to
obligation,” necessary prerequisites must be observed to strengthen and
complete media effectiveness. Finally, based on the principle of
prioritization, it is necessary to determine priorities in media missions
across different domains, thereby enhancing audience satisfaction.

Keywords
Media Foundations; Media Jurisprudence; Media Performance; Rational
Principles; Media Rulings.
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