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Newly Emerging Contracts from the Perspective of
Imamiyyah Jurisprudence’
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Abstract

With human advancements in technology and economics, contracts have
significantly expanded and diversified. According to jurists’ view, the
validity and enforceability of contracts depend on the approval of the
Shari'ah. This raises the question of whether newly emerging contracts
(‘uquid mustahdatha) can be considered independently valid alongside the
conventional contracts established during the time of Shari'ah legislation,
or whether they must necessarily conform to the recognized contracts of
that era. Some jurists uphold the doctrine of tawqifiyyah (restriction),
requiring all contracts to align with the conventional contracts of the time
of legislation. Others, however, reject this restriction and argue that new
contracts are inherently valid. This study, employing a descriptive-
analytical method, supports the latter view. By analyzing the Quranic

verse mandating contract fulfillment—recognized as the most significant
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evidence in resolving this issue—it demonstrates that newly emerging
contracts are intrinsically valid and do not need to be categorized under
the conventional contracts of early Islamic jurisprudence.

Keywords
Newly emerging contracts, modern contracts, tawgqifiyyah of contracts,
contract enforceability, approved contracts.
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Abstract

Despite Islam’s strong emphasis on justice and peace, it places great
importance on society and considers both individual and social aspects in
the establishment of justice. Since the realization of social justice requires
both law and authority, Islamic teachings also pay special attention to
these dimensions. This study examines the concept of desirable social
authority from an Islamic perspective and, given the extensive military
threats posed by global powers against the Islamic community, explores
whether, in a state of necessity—where an enemy uses weapons of mass
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1. Cite this article: Norouzi, A., & Najafi, H. (2025). A new perspective on the production and use of
weapons of mass destruction in states of necessity from the viewpoint of Imamiyyah jurisprudence
(A critical analysis of evidence with a social and governmental approach to jurisprudence). Journal
of Figh, 31(119), 40-73. https://doi.org/10.22081/jf.2025.64514.2534

* Publisher: Islamic Propagation Office of the Seminary of Qom (Islamic Sciences and Culture
Academy, Qom, Iran). *Type of article: Research Article
[=] Received: 17/01/2023 @Revised: 13/03/2023 @ Accepted: 05/02/2025 @ Published online:27/02/2025

© The Authors

www.jf.isca.ac.ir


mailto:norozialireza276@yahoo.com
ORCID: 0000-0002-0807-1327
ORCID: 0000-0001-9325-1586

2N
—£
. =

gyl Sl 55 oren HLidS glagdhs 5l ssliiwl 5 aulgi 4 g3 B

deterrence, retaliation, halting aggression, and maintaining societal
stability is permissible. Employing conceptual, propositional, and
systemic analysis, this research reaches a conclusion differing from
previous studies, arguing that Islamic legal evidence indicates the
permissibility of using such weapons in cases of necessity. Consequently,
the production and stockpiling of these weapons for the aforementioned

purposes are deemed permissible.

Keywords
Weapons of mass destruction, nuclear weapons, retaliation, legitimate
defense, arms stockpiling, emergency conditions.
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Abstract

The requirement of determining the price and subject matter is a
condition for the validity of a sale. Most jurists have ruled the sale invalid
due to uncertainty (gharar), whether the ambiguity concerns the object of
sale or the price. Article 216 of the Civil Code, drawing on Imamiyyah
jurisprudence and considering contractual order and social interest,
stipulates that detailed knowledge of the transaction object is necessary
for contract validity, except in specific cases where general knowledge
suffices. This study, employing a descriptive-analytical and comparative
method between jurisprudence and law, examines and critiques the
arguments and determines the jurisprudential and legal status of these
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transactions. It proposes the hypothesis that, although reliance on custom
(‘urf) in civil law can be beneficial for interpreting legal rules based on
societal habits and needs, excessive dependence on custom alone leads to
multiple and subjective practices, making the market for such transactions
uncontrollably diverse. Furthermore, in case of disputes, courts would
lack a uniform approach for adjudicating these claims. Similarly, sole
reliance on Article 10 of the Civil Code would yield the same result.
However, given that calculating the price in the future does not conflict
with the fundamental conditions for a valid sale, an agreement on a
method for determining the price at a specified future date—provided it
includes a condition preventing ignorance (jahl) about the future—can be
considered a valid means of price determination, legitimizing the sale.
Considering the existing legal gap regarding transactions with variable
prices and the necessity of legislation in this regard, it is essential to draft
a legal provision based on the approach of "determining the future price
without uncertainty."

Keywords
Variable price, determination of price and subject matter, price
calculation, price determination, unknown price, deferred transactions.
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Abstract

Masturbation, which is considered to be any act, other than sexual
intercourse with someone other than one's spouse, that leads to the
release of semen from a person, is an issue that, due to the increasing
factors of sexual arousal such as obscene films, and the differing opinions
of medical researchers regarding its benefits and harms, requires
thorough legal and jurisprudential review. According to the consensus of
the Shia scholars and the majority of current Sunni scholars, masturbation
is prohibited (haram). However, some Hanafi, Hanbali, and Zahiri
scholars have permitted it. This research concludes that based on a
reliable narration in the commentary of Qomi, the verses of the Qur'an do
not indicate the prohibition of this act. However, after examining the work
and author of the Qomi commentary, it is concluded that verses 5, 6, and 7
of Surah Al-Mu'minun imply the prohibition of masturbation. Among the
narrations that support the prohibition, only the trustworthy narration
from Ammar was valid, but its interpretation was contested. On the other
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hand, some reports, despite having weak chains of transmission, suggest
the permissibility of this act. Additionally, since consensus on the
prohibition of masturbation is considered a legal proof, many
contemporary scholars regard this consensus as unreliable. However,
according to some contemporary jurists, accepting the wvalidity of
consensus and its strength in some cases, acting contrary to the consensus
and the famous fatwa, especially the understanding of early scholars from
the sources, is contrary to caution. Finally, by acknowledging the validity
of the consensus on the prohibition of this act and confirming the
indications of the aforementioned verses supporting the prohibition, the
prohibition of masturbation is substantiated.

Keywords
Prohibition of Masturbation, "The One Who Marries Himself,"

Masturbation Prohibition, Sexual Arousal, Masturbation Ruling.
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Abstract

One of the tools used in taking human life is magic. Due to the non-
corporeal nature of magic and its hidden impact on causing death, there is
a divergence of opinions and varied interpretations among Shiite and
Sunni scholars. Some, based on Quranic verses, the Prophetic tradition,
and intuitive reasoning, consider magic as a real phenomenon, and
consequently, murder resulting from it as possible. On the other hand,
others reject the reality of magic, also based on Quranic verses, Prophetic
tradition, and intuitive reasoning, and deny the possibility of death caused
by magic. The question of this research is whether murder caused by
magic is possible. A re-examination of the views of Shiite and Sunni

jurists, using a descriptive-analytical approach, concludes that the
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arguments against the possibility of murder caused by magic are refutable,
thereby strengthening and making the claim of murder by magic

acceptable.
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Abstract

If there is doubt regarding the quality of a word (such as its length,
shortening, emphasis, or reduction), the Principle of Non-existence can be
applied to negate the specific quality. This principle has been applied in
the expressions of some jurists, resulting in the conclusion that the quality
of the word is absent. At first glance, it can be claimed that the application
of this principle is a settled matter among the jurists, but scholars have
not thoroughly examined this issue. Since this topic is crucial in the
process of jurisprudential inference, the current research aims to answer
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whether the application of this principle is valid or not. The apparent
words of some scholars accept its application as a certainty, while others
reject it. Since the qualities of words are diverse and not of the same kind,
after clarifying the meaning of applying this principle and examining the
various possibilities, it was concluded that the Principle of Non-existence,
in the context of negating the qualities of words, is not valid and cannot be
considered in the inference process.

Keywords

Principle of Non-existence of Emphasis, Principle of Non-existence of
Lengthening, Principle of Non-existence, Principle of Non-existence of
Addition, Rational Principles.
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Abstract

Discourse studies analyze the emergence and formation of a thought
within a society and how it influences the direction of ideas. Islamic
Jurisprudence (Figh), as an ancient science, has always impacted the lives
of believers within society, and it has been confronted with numerous
discourses both internally and externally. In the contemporary world, with
the rise of philosophical and rational approaches to jurisprudential
rulings, discourse analysis in jurisprudence has become essential. In this
research, Islamic jihad, as an important jurisprudential institution, which
in the recent century has faced multiple interpretations, is selected. Each
interpretation, which is shaped around one or more specific discourses, is
analyzed to uncover the roots of each interpretation. This analysis, due to
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its comprehensive and philosophical perspective, avoids being narrowly
focused and aims to reach the correct interpretation of jihad that meets
the needs of the time. Interpretations based on the discourses of text,
defense, exclusivity, rights, power, and the objectives of Sharia are
identified. After being independently explained, these interpretations are
synthesized, with particular attention given to the interpretation based on
the discourse of objectives.

Keywords
Jurisprudence of Jihad, Objectives of Jihad, Philosophy of Jihad,
Discourses of Objectives.
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