ISSN: 1735-3181

% v
* 4
v 1q EISSN: 17353521

o * ’ The Quarterly Journal of figh
¥ Vol. 28 e No. 1 e Spring 2021 e Issue 105

The Employment of Unqualified Judges and Scope of Their Powers'

Sayyid Zia’ Mortazaviz

Received: 30/10/2020 Accepted: 06/04/2021
Abstract

One of the jurisprudential challenges that has been considered and disputed by
jurists since the past is the responsibility of judging by an unqualified judge in
case of need and expediency. On the one hand, religious judgment has conditions
and needs to be formed, and on the other hand, in case of the absence of a quali-
fied judge, the social system becomes disturbed and chaotic due to the lack of
consideration of hostilities and the lack of guarantee of implementation of rulings
and laws. This paper, through examining the words of some jurists and the avail-
able evidences, on the one hand, emphasizes the principle of permissibility of
judging of unqualified judges such as ijtihad and religious justice, on which the
consistency of the principle of jurisprudence does not depend and, on the other
hand, it emphasizes the authority limitations of this group of judges on hostilities,
as well as the judgment and execution of those deterrent punishments on which
the consistency of socia order depends. The qualified jurist appoints and permits
these judges. This new view is in line with the obligation to protect the system
and the need to avoid chaos and it is considered as a socia need. The need for
case-by-case and partial solutions that have sometimes been proposed by some
jurists and has no place in the macro management of society. As from this point
of view, it islimited to the above-mentioned deterrent punishments.

Keywords

Judgment, conditions of judge, imitating judge, authorized judge, deterrent pu-
nishments, maintaining system.
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