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Abstract

One of the key issues in family law is the guardianship of a natural father
and his duties toward the child. The majority of Imamiya jurists, followed
by the Iranian legislator in Article 1167 of the Civil Code, hold that there is
no legal kinship between a natural father and his child. However, they
have remained silent on the matter of guardianship and the duties of the
natural father, such as alimony and custody, and have not explicitly stated
a position. On the other hand, Islamic jurists differ on this matter. Some
believe the child cannot be attributed to the natural father, while others
assert that certain responsibilities are established and consider them
among his obligations. The majority of Imamiya jurists and some Sunni
scholars, citing the severance of kinship between the father and the
natural child, argue that the natural father has no duties and that the
guardianship of the natural child falls to the religious authority. The root

1. Salehi, A., & Shahbaz Qahfarokhi, S. (2025). Guardianship and custody of a natura child in
Islamic jurisprudence and Iranian law. Journal of Figh, 31(120), pp. 7-41.
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of these disagreements lies in different interpretations and analyses of the
evidences cited by the jurists. Some contemporary Imamiya scholars,
drawing on general legal principles and jurisprudential rules, recognize
the responsibilities of the natural father. Given the importance of this
issue and the ambiguity in the Civil Code, the present research—using a
library method and a descriptive-analytical approach—seeks to answer the
question: Who holds guardianship and custody of the natural child? The
findings identify the natural father as the guardian. Consequently, he is
also responsible for providing for the child's living expenses. Custody,
based on general legal principles, is first assigned to the mother and then
to the natural father.

Keywords

Natural child, guardianship, custodianship, custody, alimony.
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Abstract

In Imamiya jurisprudence and the Civil Code, the institution of arsh
(compensation) is reserved for the option of defect (khiyar ‘ayb). However,
it appears that excluding arsh from the option of deceit (khiyar tadlis)
contradicts principles of justice and fairness. Two scenarios can be
considered in this regard: First, the seller engages in deceptive practices
and sells the item.

Second, the item has a defect, but the seller does not commit any
deceptive act and sells the item. The authors argue that giving the buyer
only the option to annul or uphold the contract in the case of khiyar
tadlis—without granting the right to claim arsh despite the seller’s
deceitful conduct—is neither logical nor fair. Especially when, in the
second scenario, the buyer may annul the contract or receive arsh due to
the defect, even though no deceit occurred. Therefore, the existence of the
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right to claim arsh in the case of deceit should take precedence. The aim of
this research is to critique and analyze the arguments of both proponents
and opponents of the applicability of arsh in khiyar tadlis. Through a
descriptive-analytical method, this study concludes that there is no
exclusive feature in khiyar ‘ayb that limits arsh to it alone; rather,
sufficient grounds exist for applying arsh in cases of khiyar tadlis as well.

Keywords
Arsh (compensation), Khiyar Tadlis (option of deceit), Khiyar ‘Ayb (option
of defect), Tasriya (concealment of defects).
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Abstract

In Islamic criminal jurisprudence, concepts such as indirect causation
(tasbib) and the concurrence of the cause and the direct agent (Ijtima’
sabab wa mubashir) are among the recognized bases for criminal liability.
Given the various scenarios under which tasbib may lead to criminal
responsibility, this paper employs a descriptive-analytical method to
examine the extent of the liability of the indirect cause in a case where an
individual engages in behavior that is inherently lethal, but the resulting
crime occurs through an unintended factor. Despite intra-sectarian
differences in both Jafari and Sunni jurisprudence, the findings of this
research suggest that indirect causation of death—even through an
unintended method—can in certain cases be considered intentional
homicide, warranting gisas (retributive punishment), unless the unintended
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factor was neither a natural consequence of the intended act nor
foreseeable. In such cases, although the criteria for intentional homicide
are present, due to precaution, the indirect cause is liable for diyya (blood
money); alternatively, if the unintended factor involves human
intervention, the indirect cause may be subjected to ta'zir (discretionary
punishment).

Keywords
Cause, Direct Agent, Conflict of Causation, Criminal Responsibility,
Unintended Act.
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The Element of Madlaha asthe Origin of Formulating
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Abstract

Social security is one of the essential needs of human beings. A person’s
life within society, their attainment of perfection, growth, success, and
access to various rights are all contingent upon social security, which in
turn means the reduction or absence of societal threats and harms. The
science of security has attracted attention since the advent of Islam, and
security jurisprudence in Shia Imamiyyah jurisprudence has been
profoundly influenced by elements such as maslaha (expediency or public
interest), which holds a unique and pivotal position. This study, using
library resources and a descriptive-analytical method, explores how the
jurisprudential element of maslaha contributes to the development of a
theory of social security in Islamic jurisprudence. By emphasizing the
views of Imam Khomeini, the study demonstrates that this critical element
is capable of underpinning the development of a jurisprudential theory of
security. It also examines the applications of different types of maslaha in
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deriving rulings related to security jurisprudence. The findings suggest
that both traditional (state-centered and power-centered) and modern
(society-centered and identity-centered) approaches in social security
highlight the role of maslaha in the inference and formulation of theory.
Security, in addition to its intra-jurisprudential dimensions, also has
extra-jurisprudential aspects. Imam Khomeini addressed this issue in
areas such as public security, regime security, leadership security, and the
security objectives of the government. A localized theory of social security
can be extracted from the following jurisprudential topics: external
supervisory bodies and the enjoining of good and forbidding of evil,
jurisprudence of religious propagation (figh al-da‘wah), the principle of
advising the leaders of Muslims (al-nasihah li-a'immat al-muslimin),
consultation in politics and governance, the principle of preserving the
Islamic system, the intelligence institution, and the principle of
cooperation. Imam Khomeini's method in presenting a jurisprudential
theory of security is rooted in Jawahiri figh and is characterized by a
direct connection between jurisprudence, public interests, and social
security.

Keywords
Security jurisprudence, Maslaha, Security theory, Individual and social
security, Imam Khomeini.
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A Re-examination of the L egal and Jurisprudential
Foundations of the Personal Criterion in
Deter mining the Lighter Punishment*
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Abstract

According to the Islamic Penal Code, one of the judge's authorities—and in
some cases, obligations—is to impose a lighter punishment (Akhaf). The
application of the lighter punishment rule becomes controversial when the
punishments are of different types, such as flogging versus imprisonment
or imprisonment versus fines. Legal doctrine offers two criteria—personal
or typological—to resolve this issue. Given the importance of the matter,
this study, using library-documentary data collection and a descriptive-
analytical approach with content analysis, seeks to answer the question:
What are the jurisprudential and legal grounds for employing the personal
criterion in identifying the lighter punishment? The findings indicate that
the personal criterion, in addition to being closer to criminal justice and
not contradicting public order, especially in cases where the crime is
proven by confession or admission, has substantial textual and
jurisprudential support. Therefore, using the personal criterion to
determine a lighter punishment is both permissible and legitimate, and in

1. Narestani, M. (2025). A re-examination of the legal and jurisprudential foundations of the personal
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some instances, due to the necessity of precaution, protection of Muslim
lives, the principle of leniency, and the principle of avoiding harm to
believers, its observance may even be considered obligatory.

Keywords
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Abstract

Article 177 of the 2013 Islamic Penal Code considers “non-engagement in
begging” and “non-vagrancy” as prerequisites for accepting witness
testimony. However, these two conditions have faced serious challenges in
light of recent social developments in Iran, particularly from rational and
legal perspectives. This study aims to re-examine these concepts through
jurisprudential, social, and legal lenses and to provide a foundational basis
for legislative reform. Using a descriptive-analytical method and relying
on library resources and data from figh software, the findings indicate that
the concepts of “beggar” and “vagrant” require redefinition in contemporary
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social discourse. Only individuals who adopt begging as a profession and a
means of livelihood should be excluded from being witnesses—not those
who resort to it temporarily or out of necessity. Moreover, vagrancy can
only be defined when three indicators—homelessness, unemployment,
and reliance on wandering for survival—are simultaneously present.
Ultimately, applying these labels to “socially excluded individuals” without
precise differentiation not only contradicts principles of justice and the
strict interpretation of criminal law but also complicates the process of
proving guilt and paves the way for injustice in the target society.

Keywords
Article 177 of the Islamic Penal Code, beggar, vagrant, hand-to-mouth
seeker, socially excluded individuals.
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Abstract

Cryptocurrency mining is a new phenomenon in the global economy. Like
other emerging issues, it must be examined in terms of its compatibility
with Islamic legal standards to determine its legitimacy for individuals in
an Islamic society. The growing public and governmental interest in
mining and using cryptocurrencies in transactions makes it all the more
necessary to address the topic. One major challenge regarding the
legitimacy of mining operations is the view held by some jurists that it is
foolish or irrational behavior, which would render the activity invalid. If
so, any resulting gain for the miner would be deemed illegitimate and
considered an instance of eating wealth wrongfully. Accordingly, the main
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question of this study is whether cryptocurrency mining can be considered
a foolish legal act and thus impermissible. This study argues that general
Ja‘ala (a type of unilateral contract promising compensation for
completing a task) is the closest legal category applicable to mining
operations. Using a descriptive-analytical method, the study concludes
that the elements constituting foolishness—as cited by jurists and
potentially applicable to Ja‘ala—such as "lack of rational benefit in the
act" and "uncertainty about the compensation"—do not apply to mining
operations. Furthermore, regardless of the legal classification of mining,
when rational individuals around the world embrace and engage in a
phenomenon on a large scale, such behavior cannot be deemed foolish.
Therefore, arguing that mining is illegitimate based on claims of
foolishness is not valid.

Keywords
Cryptocurrency mining, extraction, mining, foolishness, cryptocurrency,
coin.
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Abstract

The family is one of the most important social institutions, and the Islamic
legal system has established specific rules and principles to strengthen
marital relations. The jurisprudential rules governing the family play a
significant role in understanding the overall structure of family law.
Among these rules, the principle of ilzam (obligation) has special potential
to bring Islamic denominations closer together in matters of personal
status. This principle helps prevent disorder in the system arising from
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differences in the rulings followed by different sects, by allowing for
constructive interaction and utilizing jurisprudential capacities across
denominations, thus enabling their coexistence. This paper, using a
descriptive-analytical method, analyzes the application of the principle of
ilzam in the family system by examining the opinions of jurists from
various Islamic denominations and the works of scholars in legal maxims.
The principle of ilzam seeks to institutionalize divine rulings in Islamic
societies by obligating followers of each denomination to abide by their
own beliefs and rulings. Topics such as testimony in marriage, combining
an aunt and her brother’s daughter in marriage, and the waiting period
(iddah) of a divorced elderly or minor woman are among the disputed
issues wherein the scope of this principle fosters proximity among Islamic
denominations, reinforcing the family unit and institutionalizing adherence
to Islamic rulings in matters of marriage and divorce.

Keywords

Proximity of Islamic denominations, principle of ilzam, family law.
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