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1. John Rawls (1921-2002).

2. Epistemic Relativism.
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The Proportion of the "Principle of Justice" to the Other Principles
Seyyed Mahmood Tabatabaei

Abstract

With respect to this fact that Justice is unconditional, Divine acts are Justice-
Based in all aspects of Creation, Legislation, and Retribution. Thus, all Islamic
rulings are characterized by tacit attribute of Justice. Some scholars hold that it is
valid if a jurist issues his Fatwa due to Just and Un-Just attribute of each case.
This is construed as "Principle of Justice" or "No Unjust Principle". There is no
trace of this rule in the previous works; it is something dominated as a principle
in the contemporary works. Here we study four principles of No Harm, Justice
and Equity, Drawing Lots, and Fraud. It is concluded that these principles are all,
referents and instances of the Principle of Justice. Regarding the principle of No
Harm, the instance of illegitimate Harm overlaps the instance of Unjust. And
instances of illegitimate Harm are recognized if the term Unjust is applicable
there. Justice and Equity Principle is the Principle of Justice itself, concerning
subjective doubts on Right and Property. The Principle of "Casting lots" is one
instance of the Principle of Justice which applies in order to preserve Justice
when the reality regarding the individuals' rights is obscured. The evidences in
substantiation of the Principle of Fraud are the same evidences for the principle
of Justice.

Keywords: Justice, No Harm, Fraud, Drawing Lots, Justice and Equity.

N

e

>

10 5l Jol 0 slod poms § oy JUo



4z

e

>

S5l 55 4 Y lis oSy

A New Look on the Purport of the "No Way Principle"; and
Examining Its Connection to the Principle of Justice in the
International Relations

Mohsen Ahmadvand
Mohammad Taqi Ghabooli
Mohammad Taqi Fakhlaei

Abstract

Conducting the principles of human relations is one of the subjects which has
been highly noted from the first days of the advent of Islam. Obviously,
Muslims—Non-Muslim's relations is part of this broad area. These relations
supported by rational and narrative reasoning are based upon principles like
"Justice" and '"No-Domination for Unbelievers Over Believers (No Way
Principle)." Some scholars, with regard to certain narrative arguments e.g.
Islam's Supremacy have noted the positive side of this principle alongside the
negative side. These scholars hold that codifying Islamic international relations
should be established in a manner that supremacy of Muslims preserves. It seems
that this interpretation of the Principle of "No way" challenges the Principle of
Justice as the most basic foundation of the Islamic international relations. This
essay, by criticizing the current juridical interpretation, and aligned with the
concept of International Justice, presents a new interpretation of the "No Way
Principle".

Keywords: No Way Principle, Justice, Submissiveness, International Relations.



A Study on Justice as Philosophy of Qur’anic Discourses (Aiming at
the Role of Justice in ljtihad)

Ali Ilahi Khorasani
Hamid Reza Tamaddon

Abstract

According to some viewpoints, Justice qua jurisprudential principle qualifies for
playing its role in deducting Islamic rulings. Nevertheless, Qur’anic arguments
do not undertake ordaining the Islamic laws; rather, the maximum we can expect
from this scripture is the philosophy of a ruling. Certainly, merely knowing these
philosophies does not suffice for deduction of Islamic decrees. Philosophy is just
a cause for ordaining the law, not the law itself. The one that is reliable for
deducting the law is the cause and the condition of a subject. Contemporary
scholars pose several objections against Justice to be as a principle. Fortunately,
these objections are answered adequately. Regarding the problem of Justice as
Philosophy of rulings, it is worthy to mention that there is a viewpoint which has
sought the role of philosophy of Islamic laws in the process of deduction. This
outlook holds that there is no difference between cause and philosophy regarding
generalization. Rather, the only difference is that philosophy, in contrast to the
cause, does not particularize. Furthermore, Justice, even as a criterion, qualifies
for actualization of non-devotional prescripts. Yet, it is not prevalent to attribute
"Principle” to the impact of criterion on the scope of non-devotional prescripts.
Intending to bypass the dichotomy of Cause-Philosophy, Justice can be put as the
goal of Shari‘ah. In this case, while criticizing the text, traditions (Hadiths) ought
to be in compliance with the spirit of the Qur’anic justice.

Keywords: Justice, Justice Principle, Philosophy of Law, Criterion of Law,
Non-Devotional Laws, Goal of Shari‘ah.
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Congruity of rulings, nature, and primal genesis as a basis for
Justice in Family Law

Mahdi Firoozi
Zahra Azimi

Abstract

Islamic Family law is a coherent and conjunct set of rulings. Every single ruling
of this set completes, supports, and explains other rulings. Therefore, it is
inaccurate to judge about a verdict and its position in the Family Law regardless
of its relation to the other rulings of this collection. Talking about Justice is not
an exception to this precept. Legal discrepancies between spouses' rights lead us
to ask for jurisprudential foundation of the pertained rulings so that we could
affirm the accordance of these verdicts with the legislative Justice. Family Law
in Islam is methodical. Accordingly, from Islamic point of view, congruity of
family laws, nature, and primal genesis can be considered as the basis of Justice
regarding Family Law. To prove this theory, while giving an answer to the main
question of the essay, along with analyzing the main concepts, we will pursue
and ponder upon the congruity of Shari‘ah, nature, and primal genesis.
Moreover, righteousness of the Islamic Family Law and its impact on the
discrepancies between spouses' rights is studied.

Keywords: Justice, Family Law, Appropriateness of Rulings, Nature and Primal
Genesis.



Authority of the Principle of Justice Regarding Designated and
Undesignated Rulings

Sayfullah Sarrami

Abstract

The primary indication of arguments justifies the Principle of Justice.
Application of the Principle of Justice, regarding the existence or absence of the
designated ruling, is one of the most challenging subjects which studies the
existence of impediment against this justification. The implementation of the
Principle of Justice regarding undesignated cases depends on the competency of
this principle in deducting the rulings. Studying the evidences of this principle
asserts it's inadequacy for deducting the rulings. Nevertheless, there are jurists
who deduct some rulings based on this principle. Regarding the specified and
designated cases, where there is a conflict between justice—as a referent in the
Principle of Justice—and a specified ruling, the authority of justice in deducting
the ruling is proscribed. Although, where the conflict is between Justice and the
generality or the absoluteness of a designated ruling, this principle is adequate to
negate the generality and absoluteness of that ruling.

Keywords: Justice, Inequity, Designated Ruling, Undesignated Ruling, Principle
of Justice.
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The Role of Justice in Legislation in Islamic State
Hasan-Ali Ali-Akbarian

Abstract

The most important source for legislation in Islamic government is the rulings of
Islam. And, one of the most important legislation goals of Islamic state is the
establishment of social justice. This essay inquires about four roles of Justice in
legislation. Firstly, is it necessary to observe inherent justice in legislation? And,
dose Justice, beside and alongside the concern for enforcement of Islamic
rulings, engenders another concern for legislator? Secondly, what is the role of
Justice in locating a criterion for Fatwa in legislating? Thirdly, what is the role of

Justice in legalizing Islamic canon law? What if legalizing a specific ruling
portrays to be unjust? Fourthly, what if Justice conflicts with other goals of state
or Objectives of Shari‘ah? This essay uses an analytical method based on
"Absolute Jurist's Authority" theory. Sunni Figh and Juridical issues do not have
a notable role in this essay. This essay falls under the Figh of legislation.

Keywords: Justice, Oppression, Law, Islamic Canon Law, Standard Fatwa.



Unjust Enrichment in Iranian Legal System in Comparison to
Unlawful Seizure of Property

Abu Al-Qasim Alidoust

Abstract

Some experts hold that basically, "Unjust Enrichment" is transmitted from
French Law into Iranian Civil Law; where, some other believes that it is another
interpretation for the Islamic principle: Unlawful Seizure of Property (Akl Al-
mal Bil-Batil). To equate "Unjust Enrichment" with "Unlawful Seizure of
Property" in the Iranian Civil Law requests for a comparative study of these two
statements. This study does not confirm a complete concord between "Unlawful
Seizure of Property" in Islamic law and "Unjust Enrichment" in other legal
systems; rather we can witness some differences between the two. Therefore, we
cannot acknowledge the impermissibility of "Unjust Enrichment" and "Causeless
Enrichment" under the framework of Islamic law.

Keywords: Unjust Enrichment, Causeless Enrichment, Causeless Acquisition,
Unlawful Seizure of Property, Akl Al-mal Bil-Batil, French-Iranian Legal
Systems Comparative Study.

4 =

-

e

>

10 5l Jol 0 slod poms § oy JUo






Editorial Board (In Alphabetical Order)

Abdorreza Eizadpanah (Board of Trustees Member of Islamic Propagation Office)
Seyyed Ahmad Hosseini (Member of Society of Seminary Teachers of Qom,
and professor of advanced levels at Qom Seminary)
Yagqoubali Borji (Associate Professor, Al-Mustafa International University)
Muhammad Zarvandi Rahmani (Assistant Professor, Al-Mustafa Interational University)
Seyyed Abbas Salehi (Assistant Professor, Islamic Science and Culture Academy)
Seifollah Sarrami (Associate Professor, Islamic Science and Culture Academy)
Ahmad Moballeqi (the head of Tslamic researching center of Islamic Consultative Assembly and
representative of Lorestan Province at Assembly of Experts for the Leadership)
Seyyed Ziya Mortazavi (Associate Professor, Islamic Science and Culture Academy)
Muhammad Sadieq Mazinani (Fourth Level Researcher at Qom Seminary)
Muhammad Hassan Najafi (Assistant Professor, Islamic Science and Culture Academy)

Editor: Yahya Sarrami
English translator: Mohammadreza Zafari
Arabic translator: Mohammad Hossein Hekmat

Referring to the enactment 131 issued by The Council for Awarding Scientific Permis—
sions and Grants of the Seminaries Supreme Council held on 5/3/1394, The Quarterly
Journal of A New Probe in Figh has granted Scientific-Research rank since Volume 75. 1t
is noticeable that by virtue of single-clause bill enacted by the session 625 of the Supreme
Council of the Cultural Revolution held on 21/3/1387, enactments of the Supreme Coun-
cil of the Qom Seminary possesses official credit in regard of awarding scientific grant

to the scientific journals, and begets legal privileges at the universities and seminaries.

Disclaimer :
The Editorial Board reserves the right to modify articles.
The views and opinions expressed in this article are those of the authors and do not nec-

essarily reflect the official policy or position of the Editorial Board.

The Quarterly Journal of «A New Probe in Fighy is cited in the Islamic World Science Cita-
tion Center (ISC), State Journals Database (www.magiran.com), Noor Specialized Magazines
(www .noormags.ir), and The Magazines Portal of the Islamic Propagation Office (www.daft-

armags.ir).

Address: Figh Journal Office, Islamic Science and Culture Academy, Moallem St., Sho-
hada Sq., Qom, Isl mic Republic of Iran,

P.0.Box:37185-599

Office Phone: +98-25-37742158 Fax:+98-25-37742159
Circulation Phone: +98-25-37116666

Email : Jf@isca.ac.ir Web: Jfisca.ac.ir

Publication Manager : Seyyed Hossein Moosavi

Price: 5000 Tomans.

=

2 e

i G

A New Probe in Figh

A Quarterly Scientific-Research Journal

Volume 87, Issue 1, spring 1395

¢ V.’_fé; s r)' n& -
v
Publisher : Islamic Propagation Office, Qom Seminary
Islamic Science and Culture Academy
Director-in-Charge : Abdorreza Eizadpanah
Editor-in-Chief': Seifollah Sarrami
Journalss expert: Alireza Fajri

Executive manager : Seyyed Mahmood Karimi





