ISSN; 1735-3181

3 4
| 1q EISSN: 1735-3521

i The Quarterly Journal of figh 54
OO0 Vol. 28 e No. 2 e Summer 2021 ¢ Issue 106 OO
PN O AN

A Critique of the Generality of Civil Law 448 in Stipulation of Throwing
Down the Waiver of Claimed Option of Inspection

1 2
Mohammad Reza Kaykha Hamid Mo'azeni Bistegani

Received: 10/01/2021 Accepted: 15/06/2021
Abstract

According to Article 448 of the Civil Code, throwing down all or some of the
options can be stipulated in the contract. At present, in most purchase and sale
contracts, there is a stipulation for throwing down enough options, which has a
legal validity according to the mentioned law. This is while the issue of the inval-
idation of the mentioned stipulation in the option of inspection among the
Imamiyah jurists and legal experts has been raised for a long time. Sheikh Ansari,
by proving the essential difference between the mentioned stipulation of the op-
tion of inspection and other options, has proved that the mentioned stipulation -
where the identity of the sold item is the product of the description of the seller -
requires a conflict in the obligations of the sale, and therefore based on this stipu-
lation the contract can be invalidated. Therefore, considering the essential differ-
ence between the option of inspection and other options, the question arises that
how can the generality of Article 448 of the Civil Code be justified? Based on the
findings of this paper, which was written in a descriptive-analytical method, his
argument can be confirmed, and therefore, the mentioned stipulation can be inval-
idated. However, it does not seem to invalidate the contract. Therefore, it is sug-
gested that the legislator, by adding an amendment to the above article, exclude
the option of inspection.

Keywords
Article 448 of the Penal Code, the option of inspection, the stipulation of throw-

ing down, the invalidation of the stipulation, the adequate reasons for throwing
down the options.
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